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Introduction 

 

In their essay on the jurisprudence of Robert Cover, Sarat and Kearns ask whether 

law can ever make peace with violence (Sarat and Kearns, 2001).  The reason for, 

and essence of, the question is the fundamental paradox that while law purports to 

substitute itself for violence – in the form of a civilised, and civilising, alternative – 

it retains, and depends on, an immanent violence of its own.  Cover, alone among 

his contemporaries, recognised the importance of revealing and reaffirming the fact 

that the violence embedded within the concept of “legitimate force” was, and 

remained, violence: that the concept of the lawful use of violence amounted to 

nothing but a cunning (and effective) sleight of hand performed by the positivist 

conjuror.  For Cover, the adverse physical and psychic consequences to the person 

which can, and often do, flow from the interpretation of a legal text are such that 

superficially attractive and convincing assertions about the neutrality (pacifism?) of 

the interpretive process, or about the text itself, are in fact illusory: a real effect 

perhaps, but one produced by smoke and mirrors. 
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Cover believed that the co-ordinated form of violence which constitutes law was an 

achievement, in the sense that it represented the obverse of undisciplined private 

violence.  For him, the dominant liberal tradition which seeks to obscure the 

violence of law is one that denies an important political truth about law and its 

social function: 

 

As long as death and pain are part of our political world, it is essential that 

they be at the center of law.  The alternative is truly unacceptable – that they 

be within our polity but outside the discipline of collective decision rules and 

the individual efforts to achieve outcomes through those rules. (Cover, 1986: 

1628) 

 

Such a vision does not lead Cover to conclude that the interpreters of legal texts 

(e.g. judges), and those whose office requires them to implement their 

interpretations (e.g. criminal justice professionals), are, and can only ever be, 

necessarily violent; far from it.  He believed that judicial violence should, and 

could, be exercised sparingly – that tolerance could be achieved and 

heteronormativity celebrated and affirmed.  In this chapter I question, among other 

things, whether – in the context of the “violence” that sado-masochism (“S/M”) 

represents for law, and the “violence” that law metes out on those who identify as 

sado-masochists – Cover’s optimism is well-placed, and why – because the answer 

to the question is a resounding, if complex, “no” – that might be. 
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Some Context: What does the law have to say about S/M? 

 

First things first:  S/M is not a crime.  It would be absurd to contend otherwise, 

since the only satisfactory (if irreducibly circular) definition of a crime is something 

that is contrary to the criminal law; and although there are dimensions, or aspects, 

of S/M that may provoke a criminal law response, there is no “law against” being a 

sadist or a masochist, or against what might be thought of as the core elements of 

S/M relationships (domination, submission, ritualized humiliation, the eroticization 

of the giving and receiving of pain).  To the extent that those in S/M relationships 

observe the behavioural boundaries that the law places on all adult human beings of 

full mental capacity, there is no question but that what such people do and how they 

do it us up to them.  But – and it is, of course, a big but – the “problem” is that an 

S/M identity (just as any other identity) may entail a form of expression which 

brings it into conflict with the norms of a society for whom that identity is 

exceptional – whether that exceptionality is couched in terms of psychological 

abnormality, sexual perversity or immorality.  And since law’s concern (within 

states based on governance under the rule of law) is with the maintenance of 

general standards of conduct – with the normative project of how all of us should 

behave towards each other and as members of a community – those whose identity 

and its expression challenges those normative standards will, necessarily, find that 

identity and its expression regulated and limited or (in certain circumstances) 

repressed and subject to a coercive, punitive response.   
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The problem, more simply put, is that although we may conceive of ourselves – 

especially at the dawn of the 21st century, and in the developed world as having 

certain inviolable rights that the state should not be able to infringe, the reality is 

that those rights are to be asserted within a framework of governance at whose core 

are the liberal ideas of negative liberty and the harm principle: the idea that we may 

do anything that we are not specifically proscribed by law from doing, and that the 

only legitimate limit on such proscription is harm to others.  The impact of the 

inter-relationship between rights and these principles for those committed to an S/M 

lifestyle, who derive pleasure from representations of S/M, or who participate in 

S/M sex, is complicated and various.  The following are merely some of the more 

obvious examples.1   

 

First, it may be against the law to engage in S/M which takes place in a particular 

location over a period of time (which, given the “underground” nature of S/M, the 

fact that it may involve a group of participants2, and the need for sessions to be pre-

arranged or organised, is not uncommon). The common law offence of “keeping a 

disorderly house”3 – which requires proof of persistent or habitual use of premises 

                                                 
1
 For other contexts in which the law has been deployed against those involved in S/M see, 

for example, Wright (2006) (on discrimination against S/M identified women) and  
2
 It was formerly the case in English law that a criminal offence was committed where more than 

two men engaged in homosexual activity (though no such prohibition existed with respect to 

women).  The European Court of Human Rights held, in Adt v UK (2001) 31 E.H.R.R. 33, that 

criminalizing gay group sex per se  (on a charge of the then offence of gross indecency) was a 

violation of Article 8 of the European Convention on Human Rights (the right to respect for private 

life). 
3
 “A house does not acquire the legal character of d isorderliness because disorder occu rs on one 

occasion. The essence of the mischief is the continuity which exists where the use of premises for a 

given unlawfu l purpose becomes notorious.” (Moores v D.P.P.  Times, April 25, 1991 (QBD); see 

further Comment (1992).   
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for indecent4 acts – was used against one of the appellants, and aiding and abetting 

the commission of the offence against another, in the notorious and important 

Operation Spanner case (R v Brown).   

 

Second, the publication 5  of obscene 6 , and the communication 7  of obscene or 

indecent images (in still or video form) that do in fact, or appear to, represent S/M 

may result in the imposition of criminal liability.  Although there appear not be any 

recently decided cases in English law that address the meaning of indecency and 

obscenity in the context of representations of S/M, taking photographs and video 

recordings of S/M have been central to a number of important criminal cases, both 

in the UK8 and in the United States9 since they have provided the evidence upon 

                                                 
4
 Indecency is a notoriously elusive term in English law, and where a case turns on its meaning in a 

particular context it is treated as a question of fact for the jury to determine applying their common 

sense and understanding of the term.  
5
 The Obscene Publications Act 1959 (see below, note 5) applies only to the publication of obscene 

material (which may be visual, written, or audio in nature).  In contrast, the Protection of Children 

Act 1978 applies to the taking, making, possession and distribution of indecent photographs and 

pseudo-photographs of children.  Proving obscenity is far harder than merely having to establish 

indecency. 
6
 An article is obscene for the purposes of the Obscene Publications Act 1959 “if its effect … is … 

such as to tend to deprave and corrupt persons who are likely, having regard to all relevant 

circumstances, to read, see or hear the matter contained or embodied in it”, and a person publishes an 

obscene article who “distributes, circulates, sells, lets on hire, gives, or lends it, or who offers it for  

sale or for letting on hire; or  … in the case of an article containing or embodying matter to be 

looked at or a record, shows, plays or projects it, or, where the matter is data stored electronically, 

transmits that data” (as amended by the Criminal Just ice and Public Order Act 1994, Sch. 9, para. 3).  

See, further, Edwards (1998). 
7
 Section 85 of the Postal Services Act 2000 provides, inter alia: “(3) A person commits an offence 

if he sends by post a postal packet which encloses - (a) any indecent or obscene print, painting, 

photograph, lithograph, engraving, cinematograph film or other record  of a picture o r pictures, book, 

card or written communication, or (b) any other indecent or obscene article (whether or not of a 

similar kind to those mentioned in paragraph (a)).  (4) A person commits an offence if he sends by 

post a postal packet which has on the packet, or on the cover of the packet, any words, marks or 

designs which are of an indecent or obscene character”.  The maximum penalty on indictment for 

these offences is a fine and 12 months imprisonment.  The meaning of indecency under the Postal 

Services Act is wider than that under the Obscene Publications Act 1959 (where there is a 

requirement that the material have a tendency to “deprave and corrupt”) and is a matter solely fo r the 

jury to determine.  See further, Parpworth (2006). 
8
 R v Brown [1994] 1 AC 212. 
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which prosecutions on charges of assault and wounding have been based.  

Furthermore, the UK Government recently conducted a Consultation on the 

Possession of Extreme Pornographic Material (Home Office, 2006) 10 , which 

provoked widespread concern from civil liberties and sexual freedom groups, 

especially organizations representing the interests of those involved in S/M, because 

the initial proposals would have made it an offence to possess pornographic 11 

material whose content depicted “serious sexual violence” and “serious violence in 

a sexual context”.  Even though the Government, in the face of significant concern 

and opposition that this would effectively proscribe the possession of images 12 of 

consensual S/M, has decided to adopt the phrase “serious violence”, and a threshold 

that would be met only by images of “acts that appear to be life threatening or are 

likely to result in serious, disabling injury”, it is clear that the representation of S/M 

remains a politically contentious topic and that possession of certain extreme forms  

of S/M pornography will result in the criminalization of those for whom this 

provides a form of erotic satisfaction.   

 

Lastly, and most critically for the purposes of this chapter, the very conduct in 

which people involved in S/M engage – what might be thought of as the core means 

of expressing an S/M identity – may result in the imposition of liability if it 

comprises “violence” amounting in law to actual or grievous bodily harm or 

                                                                                                                                        
9
 People v Samuels 58 Cal. Rptr. 439 (1967) (Californ ia Court of Appeal).  For comment see 

Harvard Law Review (1968).  
10

 See http://www.homeoffice.gov.uk/documents/cons-extreme-porn-3008051/Gvt-response-

extreme-porn2.pdf. 
11

 The proposed definition of “pornographic” is material produced solely or primarily for the purpose 

of sexual arousal. 
12

 There  
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wounding.  In what follows I will explore in some detail the reasons the English 

courts have given for imposing liability, usually through the denial of the defence of 

consent, however genuine that consent may be. 

 

Bodily Harm 

 

On the face of it, English criminal law adopts a straightforward and relatively 

unproblematic approach to the classification of those interferences with other 

people’s bodies that justify state punishment.  Starting from the very low threshold 

of battery (which means any unlawful touching), it graduates through the unlawful 

infliction of actual bodily harm (which means causing any hurt or injury that is 

more than merely “transient or trifling”) through to the unlawful causing of 

grievous (i.e. really serious13) bodily harm.  It also imposes liability on those who 

unlawfully wound, a term which means the breaking of both the outer and inner 

layer of the skin14.   These degrees and types of interference, it should be noted, 

only attract criminal liability if they also meet the condition of unlawfulness.  This 

condition ensures that, for example, bodily interference that occurs in the context of 

self-defence, does not attract liability15.  It also means – critically – that no liability 

arises where the defendant is, or would be16, allowed to raise the defence of consent 

and that defence is, or would be, successful.  As we shall see, it is because consent 

                                                 
13

 DPP v Smith [1961] AC 290. 
14

 JJC (A Minor) v Eisenhower [1983] 3 All ER 230. 
15

 R v Mowatt [1968] 1 QB 421. 
16

 I say “or would be” because there are numerous contexts in which the judicial acceptance of the 

legitimacy of consent to significant injury means that is unikely, if not inconceivable, that the  point 

would fall to be tested in court (e.g. consent to necessary surgery by a qualified doctor). 
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(where it is available) operates in law as a way of determining whether a person has 

exercised an autonomous choice to be touched, injured or wounded – and so cannot 

be said to have been harmed in any meaningful sense – that it renders lawful what 

would otherwise be criminal.  For now, however, it is important to think a little 

more critically about what is meant by bodily harm in the context of S/M, and how 

the courts have characterized it. 

 

The first thing to note is that the law’s approach to bodily harm is based on a 

relatively blunt (if superficially appealing) descriptive premise: that we exist, in our 

embodied selves, as intact, integrated, autonomous physiological and psychological 

systems.  This makes it easy to conceive of bodily harm as anything that disrupts 

the smooth operation of those systems (a broken leg, a ruptured spleen, being 

infected with disease, suffering psychological illness).  These observable 

disruptions to the functional equilibrium which bodies are treated as having may 

then be categorised according to the degree of adverse impact that they have on 

them, thereby enabling the idea of offence seriousness and the grading of 

punishments.  This rough and ready approach to bodily harm, manifest in the 

Offences Against the Person Act 1861, is one that may cause no difficulty in the 

paradigm case of injury sustained by stabbing, shooting, punching and kicking 

during aggressive and unwanted confrontation; but by focusing on the disruptive 

consequences and effects of one person’s actions on the body of another it fails, 

necessarily, to reflect the parties’ inter-subjective understanding of what those 

consequences and effects may mean for them.  This, of course, is unsurprising given 
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– as I have explained above – that the function of law in a community is to 

articulate and maintain norms of behaviour of general application.  This means that 

objective standards are inevitable.  But where, as in S/M, it is precisely the inter-

subjective meaning of acts and effects that matter to the participants, the necessity 

of objectivity and the absence of any sensitivity to context or meaning creates 

substantial difficulties. 

 

Those difficulties stem, in part, from the complex relationship found in the law 

between the concepts of harm, injury and violence.  Because the paradigm case that 

the law confronts is unwanted physical interference, and because one of the 

functions of law is to protect – for paternalistic reasons – the interests of those 

subject to such interference, it is all too easy for the courts both to frame any 

conduct that causes adverse physical or psychological consequences as violence, 

and the consequences themselves on the “victim” as harm – a term that is not 

simply descriptive but carries with it a strong sense of moral wrong.  This 

construction of harm is readily apparent in, for example, the language of the Court 

of Appeal and the House of Lords in the judgments in R v Brown17.  This, it will be 

recalled, was the case that arose out of Operation Spanner – where a number of men 

who had met for a number of years to engage in consensual S/M were arrested and 

charged with a range of offences, primarily under the Offences Against the Person 

Act 1861, after the police seized videos depicting their activities.  In the words of 

the Lord Chief Justice: 

 

                                                 
17

 [1994] 1 AC 212 (HL). 
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The appellants belonged to a group of sadomasochistic homosexuals 

who willingly and enthusiastically participated in the commission of acts 

of violence against each other for the sexual pleasure which it 

engendered in the giving and receiving of pain. 

 

That “violence” comprised what might reasonably be termed some fairly hardcore 

activities and it is important, if we are to be clear about the context in which 

arguments the legal response to S/M has been framed, to be clear they involved.  

For example: 

 

Count 5: … [the appellants] branded a man “A” with Laskey’s initials 

using a wire heated by a blow lamp. Scarring from those injuries 

remains.  Matches were taped to the vicitim’s nipples and the navel and 

having been set alight were then doused. 

Count 6: … This involved [the appellants] in what can best be described 

as genital torture, including hitting the victim’s penis with a ruler and 

holding his testicles with a spiked glove.  Map pins were inserted into 

the buttocks of one of the victims … 

Count 12: … The victim had his body hair shaved.  He was hit with 

stinging nettles.  He had 36 cuts to his back and buttocks causing blood 

to flow … 
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Count 14: … The victim had hot wax dripped into the urethra of his 

penis.  The penis was burned with a candle flame and then a syringe 

needle was inserted … 

Count 17: … [a co-defendant] had his penis nailed to a bench.  He was 

caned, hit and rubbed with a spiked strap, then cut with a scalpel by [one 

of the appellants].  There were five lateral cuts together with further cuts 

to [one of the co-defendant’s] scrotum.  There was a free flow of blood 

… 

Count 28: The victim … had his penis hit and rubbed with sandpaper, 

then his scrotum was clamped and pinned to a board with three pins.   

His foreskin was nailed to a board.18 

 

Reading these counts, as text and at a critical distance, it is not difficult to see how 

those for whom S/M is not central to sexual identity or practice would interpret the 

conduct of the appellants as violent, or the effects of their actions as harms; nor, by 

extension, how the judiciary – notwithstanding its recognition that these activities 

were engaged in willingly and enthusiastically – would characterize them as 

involving “torture”.  It is worth quoting at length from the leading judgment in the 

House of Lords of Lord Templeman: 

 

The assertion was made on behalf of the appellants that the sexual 

appetites of sadists and masochists can only be satisfied by the infliction 

of bodily harm and that the law should not punish the consensual 

                                                 
18

 R v Brown (1992) 94 Cr App R 302, at 305 to 307 (CA). 
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achievement of sexual satisfaction.  There was no evidence to support 

the assertion that sado-masochist activities are essential to the happiness 

of the appellants or any other participants but the argument would be 

acceptable if sado-masochism were only concerned with sex, as the 

appellants contend.  In my opinion sado-masochism is not only 

concerned with sex.  Sado-masochism is also concerned with violence.  

The evidence discloses that the practices of the appellants were 

unpredictably dangerous and degrading to body and mind and were 

developed with increasing barbarity and taught to persons whose 

consents were dubious or worthless.19 

 

He continues: 

 

In principle there is a difference between violence which is incidental 

and violence which is inflicted for the indulgence of cruelty.  The 

violence of sado-masochistic encounters involves the indulgence of 

cruelty by sadists and the degradation of victims.  Such violence is 

injurious to the participants and unpredictably dangerous.  I am not 

prepared to invent a defence of consent for sado-masochistic encounters 

which breed and glorify cruelty …20 

 

And he concludes: 

                                                 
19

 R v Brown [1994] 1 AC 212 at 235. 
20

 Ibid at  236. 
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Society is entitled and bound to protect itself against a cult of violence.  

Pleasure derived from the infliction of pain is an evil thing.  Cruelty is 

uncivilized …21 

 

Violence, degradation, barbarity, cruelty, cult, evil – it is clear that for Lord 

Templeman at least (and those other judges in the majority in R v Brown, though in 

not quite such ascerbic terms) the bodily harm inflicted in the context of S/M is not 

something that is, or should be, understood as the participants themselves might 

understand it, or wish it to be understood.  It is certainly not primarily “sexual” (an 

important point, since were the conduct to be treated as such, denying the defence 

of consent as a matter of principle would be far more problematic 22).  To the extent 

that the English legal position of characterizing S/M as violence (one that is shared 

in other common law jurisdictions23) is one that serves to protect masochists or 

“bottoms” whose limits are not respected, or who would otherwise find it difficult 

to bring charges in cases of non-consensual violent sex which the “top” argues was 

consensual, it is one that even those uneasy about the potentially oppressive 

                                                 
21

 Ibid at 237. 
22

 In rape, for example, the absence of consent is definitional (i.e. contained in the very  definition o f 

the offence itself – s 1, Sexual Offences Act 2003).  This means that although questions might arise 

as to what counts as consent, there could be no conviction where a jury  determined that there was in 

fact consent.  The same principle applies in the context  of indecent assault, where the presence of 

consent to a touching that would otherwise be considered indecent negates any liability.  The central 

issue in R v Brown, in  contrast, was the availability of the defence of consent in the context of 

offences such as those in the Offences Against the Person Act 1861 (a matter for the appellate 

courts), where the absence of consent is not definitional and falls to be decided on the basis of public 

policy. 
23

 See, for example,  R v Welch (1995) 101 CCC (3d) 216, 43 CR (4
th

) 22g  (OCA) (Canada); People 

v Jovanovic 263 AD 2d 182, 700 NYS 2d 156 
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consequences on sadistic “tops” 24  may acknowledge to be one that reflects a 

defensible position.25  And it is also the case, given the fundamental difficulty a 

liberal legal system has in both seeking to preserve individual freedoms and 

protecting its subjects from harm – a difficulty that generates the most profound 

paradox in the context of S/M – that the pragmatic precautionary position which the 

courts have adopted is the least worst option.  This, however, does not provide a 

satisfactory answer to the deeper factors informing the law’s response, ones that go 

to the heart of why it is that it should adopt such a forceful, uncompromising and 

moralising approach when there exist so many other contexts in which the 

deliberate or incidental infliction of injury is sanctioned.  It is to those reasons that 

we now turn. 

 

Autonomy and Consent 

 

Autonomy is foundational to societies in which the principles of governance and 

adjudication are informed by the tenets of liberalism and the rule of law.   At its 

moral-philosophical heart lies the notion that to flourish and realize his full 

potential every person is to be conceived of as an individual, as an end in himself 

rather than as means to the ends of others, whether those others be individuals or 

the state.  Conceived of as a cognitively aware, rational agent, the autonomous 

person is free to make choices, whether those choices be intimate or economic, 

                                                 
24

 It is potentially oppressive because to deny the defence of consent on the basis  that S/M 

constitutes nothing other than violence would make it possible fo r “bottoms” who had in fact 

consented to injury to seek prosecutions if the relationship were to end, or for other reasons. 
25

 See, for a more comprehensive discussion of this position, see Hanna (2001). 
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private or public.  Where those choices produce benefits the autonomous person 

may legitimately treat these as his to enjoy; where they result in disbenefits (e.g. 

punishment for those who choose to offend), he must bear responsibility for them.  

Literally understood, autonomy means self-government.  In the context of offences 

against the person, it carries with it the idea that every person is entitled to be free 

from undesired and unjustified physical interference.  However, where a person 

consents to what would otherwise be an assault, there is – on one reading – no harm 

caused because he is exercising his autonomy; and where law recognises the 

defence of consent, it does so because it acknowledges that there exists a domain in 

which people should be allowed to act free from the threat of criminal liability, 

because to conclude otherwise would result in a significant diminution of 

fundamental human freedoms (in this context, the “right” of a “top” in an S/M 

relationship or encounter to rely on the consent of a “bottom” partner, and the 

“right” of that partner to give that consent).   

 

In many contexts the law does recognise that the fact of consent to injury, or to the 

risk of injury, should operate as a bar to criminal charges, even where the injury 

sustained is – or could be – substantial.  The most commonly cited example is that 

of contact sports.  In contact sports the causing of physical injury may either be 

intentional (as in boxing) or incidental (as in rugby).  The traditional, judicial, 

reason for this is that such sport is part of our shared “culture” and that injuries 

sustained within its confines (i.e. within the rules of the sport in question) are not 

something with which the courts should be concerned, or should interfere with.  



 16 

Physical engagement of this kind, whatever its consequences, is valued by many – 

and by respecting the right of people to participate the courts are merely reflecting 

the “zeitgeist”.   It is a position that has a long pedigree, as can be seen from this 

extract from an early nineteenth century text on the criminal law  

 

... If death ensue from such [sports] as are innocent and allowable, the 

case will fall within the rule of excusable homicide; but if the sport be 

unlawful in itself or productive of danger, riot, or disorder, from the 

occasion, so as to endanger the peace, and death ensue; the party killing 

is guilty of manslaughter.... Manly sports and exercises which tend to 

give strength, activity and skill in the use of arms, and are entered into 

merely as private recreations among friends, are not unlawful; and 

therefore persons playing by consent at cudgels, or foils, or wrestling are 

excusable if death ensue. For though doubtless it cannot be said that 

such exercises are altogether free from danger; yet they are very rarely 

attended with fatal consequences; and each party has friendly warning to 

be on his guard. And if the possibility of danger were the criterion by 

which the lawfulness of sports and recreations was to be decided, many 

exercises must be proscribed which are in common use, and were never 

heretofore deemed unlawful ... But the latitude given to manly exercises 

of the nature above described, when conducted merely as diversions 

among friends, must not be extended to legalise prize-fighting, public 

boxing matches and the like, which are exhibited for the sake of lucre, 
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and are calculated to draw together a number of idle disorderly people ... 

And again, such meetings have a strong tendency in their nature to a 

breach of the peace ... 26 

 

It is clear from this that a sharp distinction is to be made between those activities 

which exhibit athleticism for its own sake, and those that have baser motives.  More 

importantly for present purposes is the fact that such sport affirms the values 

associated with masculinity itself.  The existence, in competitive sport – its essence, 

perhaps – of a victor and vanquished, is something that mirrors broader, 

conservative, notions of what being masculine is and should be.  To be injured 

fighting and to lose, when one’s goal is the same as one’s opposition, is not 

shameful or barbaric – it is to be applauded.  How much more of a threat, then, to 

the common law and the traditions it seeks to uphold is S/M – where the objective 

of one partner (at least as this is understood in the judicial mind) – is to experience 

the erotic potential of pain and injury: consciously to seek submission, and to 

“lose”?  The same point may be made in relation to non-essential cosmetic surgery.  

Although it is uncontentious that people should be entitled to consent to wounding 

(for that is what the surgeon’s scalpel inflicts) where this is necessary for our health, 

it is less evident that surgery purely for the purpose of vanity should be sanctioned: 

less evident, that is, unless we recognise that most, if not all, cosmetic procedures 

are ones undertaken in search of a notion of feminine or masculine “perfection” 

(perter, larger, breasts; slim hips; longer penises; more defined chests).  For those 

who seek to modify themselves in accordance with prevailing notions of feminine 

                                                 
26

 East, Pleas of the Crown (1803) vol. 1, Chap. v, paragraphs 41 and 42, pages 268-270. 
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and masculine archetypes, the law has nothing to say.  In contrast, injury to the  

genitals or breasts, scarring, branding – damage, no less – produce none of the 

socially or culturally approved outcomes that those procedures enable.  Nor, and 

this is perhaps even more illuminating, does the law have anything to say where 

injuries are sustained outside these established contexts, but where they 

nevertheless affirm established gender roles.  In R v Wilson a man was convicted 

under section 47 of the Offences Against the Person Act 1861 as a result of 

branding his wife’s buttocks with his initials.  Having been heard after R v Brown 

(in which branding had also been the basis of some of the charges) it might 

reasonably be thought that wife’s consent would not provide him with a defence – 

and this is what the trial judge concluded.  The Court of Appeal, however, quashed 

the conviction.  Russell LJ was trenchant in his criticism of the prosecution and of 

the wider implications of criminalising such behaviour.  In his view, the facts before 

him were entirely different from Brown.  The wife had not merely consented to the 

injury, she had instigated it (as if this was not the case in S/M sex).  He quoted 

approvingly the husband’s statement in police interview, that his wife had said she 

wasn’t “scared of anybody knowing that I love you enough to have your name on 

my body”.  The branding was, the judge thought, no different from tattooing – 

which had been the husband’s original intention.  This would have been lawful, and 

so, therefore, should this be.  Russell LJ concluded: 
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Consensual activity between husband and wife, in the privacy of the 

matrimonial home, is not, in our judgment, a proper matter for criminal 

investigation, let alone prosecution. 

 

The distinction drawn by the judge with R v Brown rests explicitly on the cultural 

dimensions of the case.  The branding took place within a marriage.  The injury was 

a symbolic one that represented the traditional subordination of wife to husband.  It 

marked his ownership of her.  It represented the positive value of fidelity.  It took 

place in their matrimonial home.  The fact that the injury itself was physically no 

different in fact from that which was inflicted on some of the men in Brown is not 

the relevant consideration.  It was not the product of aggression, nor done for 

sensual gratification, nor witnessed by others (other than the doctor who reported 

the injury to the police), nor was it inflicted in a specially constructed dungeon.  In 

short, the injury affirmed, rather than challenged, heteronormative sexuality.27 

 

These cases demonstrate, I believe, that the criminal law conceives of autonomy not 

as a value that it should strive to protect at all costs, but rather as one which it can 

and should protect if and only if it is expressed in a particular way, for particular 

reasons, and that those reasons are consonant with the broader cultural values which 

law seeks to protect and affirm.  More critically perhaps – and this requires a closer 

and more creative reading of the courts’ approach – the law will acknowledge the 

                                                 
27

 The position adopted by the courts is somewhat different where there is a significant risk of 

serious or life -threatening in jury, even where this takes p lace within a heterosexual relationship (see 

R v Emmett (unreported, 18th June 1999).  See also, in  the context  of indecent assault, R v Boyea 

(1992) 156 JP 505). 
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validity of consent to injury, and so permit the defence of consent, where that injury 

is not one in which pleasure is taken.  For what distinguishes the courts’ response to 

injury in sport or surgery as compared with S/M, or the branding in R v Brown with 

that in R v Wilson, is not simply their relative value or context but the presence or 

absence of sensual gratification.  Those who seek to knock each other out in the 

boxing ring try to avoid pain; those who seek cosmetic modification do so under 

anaesthetic; for Mrs Wilson, the branding was something to be endured.  But in R v 

Brown, the injury was of the essence – it was an aesthetic, sensuous, desired 

experience for the men who consented to the injury.  And why should this make a 

difference?  Because law – in the last analysis – depends for its authority on the 

assumption that human beings will seek to minimise the risk of being hurt, deprived 

of liberty, subjected to the degradation of captivity.  Those who participate 

willingly in S/M are thus, at least at a symbolic level, law’s gravest threat.  Not only 

do tops place themselves in the position of the law (by inflicting the pain and / or 

injury  that will satisfy their desire) but bottoms ridicule the power of law by 

actively enjoining the top to engage in the discipline and ritual humiliation upon 

which the law depends for its authority. 28     Put in the strongest of terms, it is 

possible to argue, as Bataille (1962) has done, that the erotic – in which the body is, 

literally, wasted – is a threat to law, and since it is the most extravagant of erotic 

practices, in which blood may be lost simply for the thrill of it, S/M represents the 

                                                 
28

 It is also worth noting that for a social institution which is grounded in the imp ortance of clear 

verbal communication, the existence of safe words (where “no” means “yes”, but “blue” may mean 

“stop”), establishes S/M as a direct assault on the logic upon which the law relies. 
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most fundamental expression of that threat: the embodied, sensuous, articulation of 

autonomy at the expense of the power of law:29 

 

… everything to do with eroticism and infamy play their part in turning 

the world of sensual pleasure into one of ruin and degradation.  Our only 

real pleasure is to squander our resources to no purpose, just as if a 

wound were bleeding away inside us; we always want to be sure of the 

uselessness or the ruinousness of our extravagance.  We want to feel as 

remote from the world where thrift is the rule as we can.  That is hardly 

strong enough; we want a world turned upside down and inside out.  The 

truth of eroticism is treason. (Bataille, 1962: 166-7) 

 

S/M and Privacy Rights30 

 

For those who practise S/M sex, one of the most intuitively appealing claims is that 

it is an aspect of their private lives, and so beyond the legitimate reach of the state.  

Just as other dimensions and expressions of sexuality (such as homosexuality) 

should be free from interference, because they are intrinsic to a person’s identity, so 

– it is often claimed – should the expression of a sexuality of which S/M forms a 

part (to whatever extent, of whatever k ind, and to whatever degree).  There are, 

however, two significant problems with claims grounded in privacy.  First, despite 

immediate appearances to the contrary, privacy is a complex and fiercely contested 

                                                 
29

 I explore these ideas more fully elsewhere (Weait (1996)). 
30

 See also Weait (2005). 
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and problematic concept – politically, legally and philosophically.  This means that 

arguments for freedom to practise S/M grounded in privacy should, if they are to be 

persuasive, be coherent, well-argued and take into account competing rights claims, 

and also acknowledge the non-radical, conservative and (potentially) oppressive 

dimensions of such arguments.  Second (and more practically) there exists, at least 

within English and European Human Rights law, no right to privacy as such.  At the 

very most, there exist a number of limited and context specific circumstances in 

English law in which a person’s privacy will be protected, and – so far as European 

human rights jurisprudence is concerned – the “right” is a qualified one, subject to 

numerous and important exceptions, to respect for private life, no t to private life or 

privacy as such. 

 

Let us take each of these two aspects of privacy in turn, dealing first with the 

problematic meaning of privacy itself.  To claim that an aspect of oneself or one’s 

behaviour is private, is to make two kinds of claim.  The first of is that there is 

something about one’s identity, relationships, behaviour etc – that is so fundamental 

that it merits recognition and respect for its own sake.   The second is that because 

of its importance the particular dimension of privacy in question should be 

protected from external interference, and that such protection is both legitimate and 

necessary.  Privacy claims are, thus, about freedom from (a particular threat), and 

freedom to (engage in a particular activity or mode of being) and comprise both 

positive and negative liberties.  Privacy may also be understood in consequentialist, 

or teleological, terms (as important because it promotes certain individual or social 
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benefits), or deontological ones (because it respects core human values, such as 

dignity and freedom of expression).    For feminists, this mode of analysis is 

problematic because it implies the existence of a non-public domain – comprising 

the personal, sexual, reproductive, domestic, relational and familial dimensions of 

people’s (and especially women’s) lives – which has resulted both in its exclusion 

from mainstream political debate and legislative reform, and also in the oppression 

of, and discrimination against, those who – for socio-cultural and economic reasons 

- have been in some sense relegated to live their lives in that domain  (see, e.g., 

O’Donovan, 1985).  In much the same way, liberal analyses and critiques of privacy 

that focus on the extent to which the state should have access to the private lives of 

people have been criticised for organising their assumptions about personhood 

around a presumption of autonomy, rather than one grounded in interdependency 

and connectedness (see, e.g., Nedelsky, 1989; 1990; 1993).    

 

Framing the legitimacy of S/M sex within a discourse of privacy therefore, raises a 

number of difficult issues.  First, any claim is based on the suggestion that there is 

something akin to an S/M identity or sexuality, of the same kind as a homosexual 

identity – means (if it is to mean anything at all) that the expression of that identity 

should be respected by law.  So, in the same way that respect for homosexual 

identity necessitates that those who engage in consensual same-sex relations are 

free from legal sanctions, so respect for S/M sexuality requires the same.  The 

difficulty, explored above, is that whereas same-sex sexual behaviour does not 

entail violence, or the infliction of injury (as the law conceives of these), S/M sex 
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may do so; and to the extent that the freedom to express S/M sexuality in this way, 

to this degree, is understood as constitutive of that sexuality, this renders privacy 

claims difficult, if not impossible, to argue for because they entail a claim to be free 

to do physical harm and a freedom from punishment in the event that such harm is 

caused.  Second, because this kind of privacy claim depends largely on the assertion 

of a protected domain of properly called “private” life, it risks grounding the 

legitimacy of S/M sex within a discourse that has – far from being liberatory – been 

implicated in the oppression of women, and of affirming the primacy of individual 

autonomy and self-determination, masculine values that can all too easily slide into 

a neo- liberal or libertarian politics that denies the legitimacy and importance of the 

relational, social and collective dimensions of morality, ethics and law. 31  Although 

its meaning is no doubt fluid over time, the symbolic and normative power of “the 

private” as a category that frames our perceptions of the world ensures its co ntinued 

use in the distinctions drawn in law, and nowhere is this clearer, or more relevant in 

the present discussion than in Laskey v UK32, the litigation before the European 

Court of Human Rights that followed on from, and was based on the same facts as, 

the decision of the House of Lords in R v Brown.   

 

In Laskey v UK, the issue before the court was whether there had been a violation in 

the applicants’ right to respect for private life under Article 8 of the European 

Convention on Human Rights, which states:  

                                                 
31

 O’Donovan’s analysis is hugely influential, but has been crit icized by those who argue that it  is 

inconsistent with the fact  that law sustains the private domain  via its indirect regulation (see, e.g., 

Graycar (1987-88); Olsen (1985)).  See also Boyd (1997). 
32

 UK (1997) 24 EHRR 39. 
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(1) Everyone has a right to respect for his private and family life, his home 

and his correspondence. 

(2) There shall be no interference by a public authority with the exercise 

of this right except as is in accordance with the law and is necessary in 

a democratic society in the interests of national security, public safety 

or the economic well-being of the country, for the prevention of 

disorder or crime, for the protection of health or morals, or for the 

protection of the rights and freedoms of others. 

 

This right, which is enforceable in the UK via the Human Rights Act 1998, is one 

that significantly increases privacy protection for individuals since there is no 

legally recognised right to privacy as such in English law. 33   It is, however, a 

qualified right – as the exceptions and limitations in Article 8(2) make clear; and 

while the Court in Laskey held that the criminal proceedings against the applicants 

had constituted an interference by a public authority with their right to respect for 

private life, it also held that the interference was in accordance with law and 

pursued the legitimate aim of protecting health and morals within the meaning of 

Article 8(2).  The success of the application therefore turned on whether the 

interference was “necessary in a democratic society”.   

                                                 
33

 This is most graphically apparent in R. v. Brentwood Borough Council, ex. p. Peck  [1997] The 

Times 18 December, where it was held that there was no right to privacy where a local authority 

released video footage of the applicant’s suicide attempt.  The law does recognise privacy in some 

contexts (e.g. the conditions for applying for search warrants under s. 15 of the Police and Criminal 

Evidence Act 1984, and the right to access personal information held by public bodies under the 

Freedom of Information Act 2000). 
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In addressing this question, the Court emphasised that the UK had a wide margin of 

appreciation when determining the scope and application of the criminal law, 

particularly in matters relating to personal morality and its regulation through law.  

Although it had been accepted that Article 8 was engaged, the Court determined 

that not every kind of sexual activity which took place behind closed doors was of a 

kind that would fall within the right to respect for private life.  In its view it was at 

least open to question whether sexual activity which involved a group of people, the 

recruitment of new members, the creation of specially equipped rooms, and the 

shooting of videos ought properly to be treated as private within the meaning of 

Article 8.  Similarly, the Court was unpersuaded by the applicants’ argument that 

their conduct was a manifestation of their sexuality, that the participation was truly 

consensual, that no-one other than members of the group observed their activities, 

that no infection had resulted or permanent injury been caused, and that no 

complaints to public authorities had ever been made.  Nor was it persuaded by the 

suggestion that concerns about moral corruption were speculative, and that they 

were being targeted as a result of their homosexuality.  Accordingly, it held that the 

only relevant question was whether the state was entitled to criminalise the 

infliction of physical injury – irrespective of context – and concluded that it was.  

For the Court a democratic society is one that depends on the imposition of limits to 

behaviour, and those limits are not ones to be decided unilaterally by individuals, or 

groups of individuals, even where such determination is exercised in the context of 
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consensual activity experienced by participants as expressive of identity and 

sexuality and therefore of their embodied autonomy.   

 

It remains open to question whether the decisions in R v Brown and Laskey v UK 

are ones that would stand, especially given the decision in R v Wilson (there is a 

strong argument that the inconsistency of the decisions amounts to discrimination 

on grounds of sexual orientation under Article 14 of the Convention34); but as the 

law stands, it is reasonably clear that the right to respect for private life is not one 

that will protect those whose private life involves the infliction of injury in the 

context of expressing an S/M identity.  And, on the basis of the analysis and critique 

presented in this essay, this makes perfect sense.   Because one of the funct ions of 

the criminal law is to set out generally applicable benchmark standards against 

which people may legitimately be judged, and because those standards incorporate, 

in principle, the values of the society in which they apply, it would be bizarre in the 

extreme if the law were to abrogate its own jurisdiction – its authority to judge – 

through deference to claims of privacy.  To do so would, in effect, result in the 

affirmation, at its own expense, of true individual autonomy - of self-determination 

beyond the law).  More significantly here, it is not merely the value that we place in 

our bodily integrity which the law mirrors in its refusal to allow us to consent to 

injury, even where that might be experienced in the context of S/M as an expression 

of love, care and affection (Inness, 1992).  Instead, its regulation of the  public / 

private distinction reflects its critical interest in sustaining and reinforcing the 

                                                 
34

 On this point see the Opinion provided by counsel for the Spanner Trust: 

http://www.spannertrust.org/documents/opinion.pdf 



 28 

legitimacy and desirability of certain other values, conceptual categories, identities, 

relationships, and behaviours.   

 

Concluding Remarks 

 

I stated at the outset of this essay that S/M is not, as such, against the law; but in its 

extravagant eroticism, its manifestation of a desire that challenges the very logic 

upon which law depends, its parodic subversion of punishment, authority, power, 

domination and submission, its aesthetics, its playfulness and its disregard for the 

body which the courts see it as their duty to protect, it is in a very real sense against 

the law.  It is against the law because it is an erotics of anarchy, of treason, and an 

inversion of all that the law stands for.  To be a practitioner of S/M is to be a 

resistance fighter, to assume an identity and to express that identity in a way which 

is, literally, incomprehensible to a legal system  that sees its responsibility as one of 

sustaining traditional heteronormative values.  At the level of the individual case the 

question of the legality of S/M may be framed in the technical language of the 

defence of consent, the meaning of a disorderly house, or the scope of a Convention 

right; but conceived of more broadly, it is a question that goes to the heart of the 

function of law itself. 
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